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IMPORTANT NOTE TO READER

These regulations have been prepared by the Degyairtvh Environmental Conservation.
They do not constitute an official version of thesgulations, nor do they necessarily reflect
current law. Any amendments made after the datki®tdocument would appear in the
published version of the Alaska Administrative Codfeany discrepancy is found between
this document and the Alaska Administrative Cotle,@ode should be considered the final
authority, unless the discrepancy is the resudt mfanifest error in the Code.
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Article 1. Coverage of Chapter.

Section
010. Coverage of chapter

18 AAC 15.010. Coverage of chapter(a) The provisions of 18 AAC 15.020 -
18 AAC 15.100 apply to application procedures ke following permits or written approvals:

(1) waste management and disposal permits undet6A®3.100 and 18 AAC
60.215, but not to Alaska Pollutant Discharge Ehation permits issued under 18 AAC 83.005 -
18 AAC 83.990;

(2) sewerage system and treatment works plan agpisrand permits under
AS 46.03.100, 18 AAC 72.200, 18 AAC 72.215, 18 ARZ220, 18 AAC 72.225, 18 AAC
72.240, 18 AAC 72.500, and 18 AAC 72.600;

(3) public water system plan approvals under AD3620 and 18 AAC 80.200;
(4) surface oiling permits under AS 46.03.740 28dAAC 75.730;

(5) permits under AS 46.03.320, AS 46.03.330, A®3.730, 18 AAC 90.500,
and 18 AAC 90.505 for public pesticide programgmmjects, and water or aerial application of
pesticides;

(6) permits and short-term variances under AS31&@ and 18 AAC 70.200 for
disposal of wastewater into or upon the watersuod lof the state, except for point source dis-
charges to the surface waters of the state suigjd@ AAC 15.120 or 18 AAC 83.005 — 18 AAC
83.990.

(b) The provisions of 18 AAC 15.130 - 18 AAC 15018pply to certification procedures
under 33 U.S.C. 1341 (Clean Water Act, sec. 401).

(c) The provisions of 18 AAC 15.185 apply to aformal department review authorized
by a provision of this title.

(d) The provisions of 18 AAC 15.190 apply to teeiew of a fee decision of the
department under 18 AAC 31.050(n), 18 AAC 32.6 ®ARC 34.910, 18 AAC 50.430,
18 AAC 60.700, 18 AAC 72.961, and 18 AAC 80.191@fd 18 AAC 83.905.

(e) The provisions of 18 AAC 15.195 — 18 AAC 193pply to the conduct of
adjudicatory hearing to review

(1) permit, approval, or certification decisionsolving matters described in (a)
or (b) of this section; and
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(2) decisions authorized to be reviewed in and@datory hearing by a provision
of this title other than (a) or (b) of this sectiofiff. 11/25/77, Register 64; am 8/2/90,
Register 115; am 2/15/98, Register 145; am 7/122B@gister 163; am 9/6/2003, Register 167,
am 12/16/2004, Register 172; am 7/29/2006, Reglst@y

Authority: AS 46.03.020 AS 46.03.320 AS 46.03.720
AS 46.03.100 AS 46.03.330 AS 46.03.730
AS 46.03.110
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Article 2. Permit Procedures.
Section

020. Permit applications

030. Signing of applications

040. Requests for additional information

050. Public notice

060. Public hearings

070. Preissuance conference

080. Decision on application

090. Permit terms and conditions

100. Permit limitations

110. Administrative continuance of expiring pesnit

18 AAC 15.020. Permit applications.(a) Except as provided in 18 AAC 15.130 -
18 AAC 15.140, an applicant for a permit or writegsproval subject to 18 AAC 15.020 —
18 AAC 15.100 must serve a complete applicatiotherdepartment.

(b) An applicant must serve a complete applicatinder (a) of this section for the
department's review at least

(1) five days before the proposed commencemethteobperation, for
applications for surface oiling permits;

(2) 30 days before the proposed commencementsteaction, installation,
modification, or improvement, for applications fadan approvals or permits for a sewerage
system, treatment works, or public water system;

(3) 60 days before the proposed commencementnstieation, installation,
modification, or improvement, for applications fdan approvals or permits for a municipal
sewerage system, treatment works, or public wgttes project that involves state or federal
monetary assistance;

(4) 60 days before the proposed commencementadghbration, for an
application for a solid waste disposal permit, sterm variance from water quality standards, or
wastewater disposal permit; and

(5) 100 days before the proposed commencemenpesiicide use that requires a
permit under 18 AAC 90.500 or 18 AAC 90.505, if palmotice is required under 18 AAC
90.520; if public notice is not required, the apaiit shall submit the application at least 70 days
before the proposed commencement of the pestiside (Eff. 11/25/77, Register 64; am 1/7/87,
Register 100; am 8/2/90, Register 115; am 2/15%@@)ister 145; am 7/11/2002, Register 163)
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Authority:  AS 46.03.020 AS 46.03.110 AS 46.03.720
AS 46.03.090 AS 46.03.320 AS 46.03.730
AS 46.03.100 AS 46.03.330

18 AAC 15.030. Signing of applicationsAll permit or approval applications must be
signed as follows:

(1) inthe case of corporations, by a principaaxive officer of at least the level
of vice president or his duly authorized represirgaif the representative is responsible for the
overall management of the project or operation;

(2) in the case of a partnership, by a generahpgr

(3) in the case of a sole proprietorship, by tleppetor; and

(4) in the case of a municipal, state, federaitber public facility, by either a

principal executive officer, ranking elected oféiior other duly authorized employee. (Eff.
11/25/77, Register 64)

Authority:  AS 46.03.020(10)  AS 46.03.110 AS 46.03.330
AS 46.03.090 AS 46.03.160 AS 46.03.720
AS 46.03.720

18 AAC 15.040. Requests for additional information (a) If, within the time period for
review of the application established in 18 AACQAR)(b), the department determines that either
further information or a site visit is necessarypider to evaluate the operation, the department
will serve notice on the applicant of the spedifilormation required and, in addition, establish a
deadline for receipt of the requested informatiothe holding of the site visit. If the applicant
fails to provide the requested information, or doespermit a site visit within the deadline
period, the department will deny the application.

(b) The time period for review of the applicatiestablished in 18 AAC 15.020(c) and
(d) will be held in abeyance until service of théormation, or holding of the site visit. (Eff.
11/25/77, Register 64; am 1/7/87, Register 10074rh/2002, Register 163)

Authority:  AS 46.03.020 AS 46.03.110 AS 46.03.330
AS 46.03.090 AS 46.03.160 AS 46.03.720
AS 46.03.100 AS 46.03.320

18 AAC 15.050. Public notice.(a) Immediately after the service of a complete
application for a solid waste disposal permit, arskerm variance from water quality standards,
or a wastewater disposal permit, the departmeipwilish two consecutive notices of the
application in a newspaper of general circulatiothie area that would be affected by the
operation, and in other media the department censi@appropriate to achieve sufficient public
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notice.
(b) In a public notice under this section, theatépent will include
(1) information on the nature and the locatiothef proposed activity;

(2) information on how the public can receive miofermation, including a
statement that an interested person will be seopg of the application upon request; and

(3) a statement that a person may submit comnoentise application by filing
written comments with the department before thdiphbd comment deadline.

(c) A person required to have a permit for a pubésticide program or project, or for
the water or aerial application of pesticides, Ighablish a public notice in accordance with (a)
and (b) of this section, if required by 18 AAC 90%a). An affidavit of publication in
conformity with the requirements of (b) of this 8en must be included with the application.
The public notice must include a statement thatdgartment will hold a public hearing on the
application if 50 or more residents in the affecieel, or the governing body of an affected
municipality, make a request to the departmengafbearing within 30 days after publication of
the second notice. (Eff. 11/25/77, Register 641437, Register 100; am 7/11/2002, Register
163)

Authority:  AS 46.03.020 AS 46.03.100 AS 46.03.330
AS 46.03.090 AS 46.03.110 AS 46.03.720

18 AAC 15.060. Public hearings (a) The department will hold a public hearimgeo
permit application for a public pesticide projectithin 30 days after the second publication of
notice under 18 AAC 15.050(c), a hearing is reqeebbly

(1) 50 residents of the affected area; or
(2) the governing body of an affected municipality

(b) The department will hold a public hearing onagoplication for a short-term variance

from water quality standards, or on a permit orrapal application, if it determines that good

cause exists.

(c) The hearing will be held no sooner than 15more than 30 days following
publication of the notice under (e) of this section

(d) The public hearing will be held at the clogastcticable location to the site of the
operation.

(e) Notice of the time, place, and scope of tharihg will be published in a newspaper
of general circulation for the area that would ieced by the operation.

6
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() The appropriate division director shall apgardesignee to preside at the hearing.
Testimony will be presented in the order, and sttlifetime limitations, established by the
presiding officer.

(g) Atthe close of each witness' testimony, tlita@ss may be questioned by the
presiding officer and the department staff.

(h) A hearing under this section will be tape reledl. (Eff. 11/25/77, Register 64; am
1/7/87, Register 100; am 7/11/2002, Register 163)

Authority:  AS 46.03.020 AS 46.03.100 AS 46.03.330
AS 46.03.090 AS 46.03.110 AS 46.03.720

18 AAC 15.070. Preissuance conferencg¢a) The provisions of this section apply
solely to an application for a solid waste dispgsaimit, public pesticide program or project
permit, permit for the water or aerial applicatmfrpesticides, short-term variance from water
guality standards, or wastewater disposal permit.

(b) At any time before the department's decisiotien 18 AAC 15.080, the applicant
may request a preissuance conference from thetdegrar The request may be made orally.

(c) A preissuance conference is a discretionafgyimal, and nonadjudicative procedure
for the purpose of discussing the progress of pipdication and narrowing areas of disagreement
between the parties. The conference may be tapeded. The commissioner will appoint a
designee to preside at the conference.

(d) The department will establish a time and pkacdolding the conference.

(e) Upon the granting of a request for a preisseaonference, the time period for
review of the application established in 18 AACQEAR(b) will be held in abeyance until
completion of the conference.

() If practicable, communications between thel@ppt and an employee of the
department regarding the application, other thaheapreissuance conference, should be in
writing. If oral communications are made, the degpant employee will prepare a memorandum
for the record specifying the person with whom helee communicated, the date and time of the
communication, and a brief summary of the substahtlee communication. (Eff. 11/25/77,
Register 64; am 1/7/87, Register 100; am 8/2/9@jdRer 115; am 7/11/2002, Register 163)

Authority:  AS 46.03.020 AS 46.03.110 AS 46.03.720
AS 46.03.090 AS 46.03.320 AS 46.03.730
AS 46.03.100 AS 46.03.330
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18 AAC 15.080. Decision on applicatian(a) For an application served under 18 AAC
15.020(a), the appropriate division director origiese, within the applicable time period
established in 18 AAC 15.020(b), shall serve thead@nent's decision on the applicant. The
decision will include

(1) the permit, variance, or written approvait is the department's
determination that a permit or variance shouldskaed, or written approval granted;

(2) a brief summary of the basis for the departtaa@ecision, if the department's
decision is to deny a permit, variance, or appromato subject a permit, variance, or approval to
conditions specific to the activity; the departmeiit provide a summary of the basis for its
decision to grant a permit, variance, or approwal case in which public comment adverse to
the application has been received; and

(3) a statement that a person aggrieved by tharttepnt's decision may request
an adjudicatory hearing under 18 AAC 15.200.

(b) The department's decision will also be see@ach person who submitted timely
comments on the application under 18 AAC 15.058)b)x{r who testified at a public hearing
held under 18 AAC 15.060. (Eff. 11/25/77, Regi€éram 1/7/87, Register 100; am 4/1/99,
Register 149; am 10/1/99, Register 151; am 7/122B@gister 163)

Authority:  AS 46.03.020 AS 46.03.110 AS 46.03.720
AS 46.03.090 AS 46.03.330 AS 46.03.730
AS 46.03.100

18 AAC 15.090. Permit terms and conditions As the department considers necessary
to ensure that applicable criteria will be met, department will attach terms and conditions to a
permit, variance, or approval, including
(1) operating, monitoring, inspection, samplingd aeporting requirements;

(2) requirements to ensure department accessaods and

(3) the posting of a performance bond or otheetyu(Eff. 11/25/77, Register 64;
am 11/7/87, Register 100; am 7/11/2002, Regist8) 16

Authority:  AS 46.03.020 AS 46.03.100 AS 46.03.330
AS 46.03.090 AS 46.03.110 AS 46.03.720

18 AAC 15.100. Permit limitations (a) The department will set a fixed term, rwot t
exceed five years, for a permit or variance othanta plan approval for a

(1) sewerage system or treatment works; or

8
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(2) public water system.

(b) Except as otherwise prohibited, a permit,arace, or approval may not be assigned
without prior written approval of the appropriatgision director. The appropriate division
director will grant approval under this subsectifahat director finds that the assignee has
assumed the obligations of the permittee, andtfteafssignment will not result in an appreciable
change in the operation.

(c) A permit or variance authorizes only that @pen specified in the permit or
variance. Any expansion, modification, or otheare in a facility process or operation which
might result in an increase in emissions or disgpgsror might cause other detrimental
environmental impacts from the permittee's faciligquires a new permit or variance. Any
other change in the operation requires an amendioéné permit or variance.

(d) An application for a renewal of a permit, anendment to a permit or variance, will
be treated in the same manner as the initial agtpdic, except that public notice or hearing will
not be provided for applications for renewal or adraent. Application for renewal or
amendment must be made no later than 30 days teémexpiration of the permit or the planned
effective date of the amendment. The departmehthvawever, approve an amendment to a
permit or variance on an emergency basis if necgssgrotect public health, life, or property.
(Eff. 11/25/77, Register 64; am 1/7/87, Registdd; En 7/11/2002, Register 163)

Authority: AS 46.03.020 AS 46.03.100 AS 46.03.720
AS 46.03.090 AS 46.03.110

18 AAC 15.110. Administrative continuance of exping permits. (a) The conditions
of an expired permit issued under AS 46.03.100igaatto be fully effective and enforceable
until the effective of a new or renewed permithiét

(1) permittee has timely submitted an applicatmnenew the expiring permit or
for a new permit that satisfies the requirements&AAC 15.020 or 18 AAC 15.100(d) and any
applicable requirements of 18 AAAC 60 or 18 AAC aad

(2) department has not denied the applicatiomwoked the continued permit.

(b) This section does not apply to Alaska Polltfaischarge Elimination System
permits, whether originally issued by the Unitedt& Environmental Protection Agency under
33 U.S.C. 1342 (Clean Water Act, sec. 402) or eyddpartment under 18 AAC 83.005 —

18 AAC 83.990. Provisions for the continuatioregpiring Alaska Pollutant Discharge
Elimination System permits are set out in 18 AACI85. (Eff. 12/16/2004, Register 172; am
7/29/2006, Register 179)

Authority: AS 46.03.020 AS 46.030100 AS 46.03.110
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Article 3. Adoption of NPDES Permits
Section
120. Adoption of NPDES permits

18 AAC 15.120. Adoption of NPDES permits (a) A person who conducts an
operation which results in the disposal of wastewatto the water of the state need not apply
under secs. 20-100 of this chapter if the dispissaérmitted under an NPDES permit, and the
department has certified the NPDES permit in acoed with secs. 130-170 of this chapter.

(b) Any reissuance of or modification to a ceetifiNPDES permit must be certified by
the department under secs. 130-170 of this chapteis requirement applies whether the
reissuance or modification was brought about bgpkeation, or by stipulation or other
agreement between EPA and the permittee. Notwitllgtg (c) of this section, if any NPDES
permit is reissued or modified without certificatiander secs. 130-170 of this chapter, that
permit will not be considered a permit under AS026100.

(c) For persons subject to (a) of this sectioa,Ni*DES permit constitutes the permit
required under AS 46.03.100. The NPDES permitelenforced by the department under
AS 46.03, and may be modified or terminated foppses of AS 46.03.100 under AS 46.03.120.
Any rights or privileges inuring to the benefitBPA in the NPDES permit, including any right
to enter, inspect, sample, and have access todea@so inure to the benefit of the department.
Any reports or other information filed with EPA accordance with the NPDES permit must be
contemporaneously filed with the department.

(d) If a certified NPDES permit, or any portiontbe permit, is stayed pending a
challenge to the permit, that permit will not benslered a state permit under AS 46.03.100
during the period of the stay.

(e) If a portion of a certified NPDES permit isyged pending a challenge to the permit,
that portion of the permit that is stayed will &t considered to be part of a state permit under
AS 46.03.100 during the period of the stay. Theaiaater of the NPDES permit that is not
stayed will be considered a state permit under 8831100 unless the department determines
otherwise. The department will provide writtenification to the permittee if the department
determines that any portion of the partially-staffDES permit will not be considered a state
permit under AS 46.03.100 during the period ofdtay. (Eff. 11/25/77, Register 64; am
7/11/2002, Register 163; am 7/29/2006, Registey 179

Authority:  AS 46.03.020 AS 46.03.110

10
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Article 4. Certification.
Section

130. NPDES certification procedure

140. Public notice

150. Public hearings

160. Department decision

170. Period required to process certification

180. Certification for other federal licenses gedmits

18 AAC 15.130. NPDES certification procedure (a) Contemporaneous with the filing
with EPA of an application for an NPDES permitfara modification or reissuance of an
NPDES permit, a copy of the application and allparpng information, together with a cover
letter requesting certification, must be servedhendepartment. If the certification request
involves a modification to an NPDES permit whickedamot involve application, for which EPA
does not intend to issue public notice, the depamtrwill require a copy of the proposed
modification at least 60 days before any deadlstal#ished by EPA for certification action on
the modification, or 60 days before the proposéecéf/e date of the modification, whichever is
the sooner. All supplementary forms or other infation pertaining to the application must be
served on the department at the time of theirdilmth EPA.

(b) Within 30 days after receipt of an applicatfoncertification, the department will, if
necessary, serve notice upon the applicant thati@akal information is necessary in order for the
department to determine whether the dischargecaitiply with the applicable provisions of
33 U.S.C. 1311, 1312, 1313, 1316, and 1317 (CleatelAct, secs. 301, 302, 303, 306, and
307), and that the additional information must &eed upon the department within 30 days
after receipt of the request. If the informatismot served upon the department within the time
period specified, certification will be denied usdea time extension is approved by the
department upon the applicant’s showing, to thedegent’s satisfaction, that additional time is
necessary to provide the needed information. (B#f25/77, Register 64; am 7/11/2002,
Register 163)

Authority:  AS 46.03.020 AS 46.03.110

18 AAC 15.140. Public notice (a) Public notice of the certification applicat will be
published jointly with notice of the proposed antly EPA under 40 C.F.R. 124.10. The notice
will include the information required by 18 AAC 050(b).

(b) If the certification request involves a propdsnodification to an NPDES permit for
which EPA does not propose to issue public notlee department will issue public notice in
conformity with 18 AAC 15.050(b) within 10 days @ftreceipt of the certification application.
However, the department will not provide publicioetfor proposed modifications to an NPDES
permit, if the department determines that the psedanodifications will not result in a

11
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significant change in the location, volume, typecancentration of the discharge. (Eff.
11/25/77, Register 64; am 7/11/2002, Register 163)

Authority: AS 46.03.020 AS 46.03.110

18 AAC 15.150. Public hearings (a) The department will determine whether ttlzo
public hearing on a certification application und8rAAC 15.060(b).

(b) If EPA holds a public hearing under 40 C.FLR4.12, that hearing, and the hearing
under this section, will, when practicable, be heldtly.

(c) If EPA does not hold a public hearing, therlmegaunder this section will be held no
fewer than 30 days after notice of the hearinge fiéaring will be noticed and conducted under
18 AAC 15.060(d) — (h). (Eff. 11/25/77, Registdr, @m 7/11/2002, Register 163)

Authority: AS 46.03.020 AS 46.03.110

18 AAC 15.160. Department decisionThe department will serve upon the applicant,
EPA, and each person who submitted timely commauas the application or testified at a
hearing held under 18 AAC 15.150, the decisiorhefdppropriate division director or designee
regarding certification. In the decision, the dépant will include a summary of the basis of the
department’s decision. (Eff. 11/25/77, Register©41/2002, Register 163)

Authority: AS 46.03.020 AS 46.03.160

18 AAC 15.170. Period required to process certifation. Subject to sec. 130(a) of
this chapter, the department will require at I&fstays to act on a request for certification ef th
regional administrator's determination under 40.R.Bec. 125.3 (39 FR 27080 (July 24, 1974)).
(Eff. 11/25/77, Register 64)

Authority: AS 46.03.020 AS 46.03.160

18 AAC 15.180. Certification for other federal lienses and permits (a) A person
may not undertake a federally licensed or permgietd/ity requiring certification under
33 U.S.C. 1341 (Clean Water Act, sec. 401) witHost applying for and obtaining certification
from the department under this section unlesst afiplication, the department waives its right
to certify under 33 U.S.C. 1341(a) (Clean Water, Aet. 401). An applicant must pay the
appropriate fee in 18 AAC 72.956, 18 AAC 72.95718rAAC 72.959 for certification of a
federal license or permit

(b) Certification requests for any federal licensg@ermit other than an NPDES permit
will be processed in substantial conformity witlesel30-170 of this chapter. The department
will, in its discretion, enter into agreements wiglderal licensing and permitting agencies to
provide for joint public notice and hearing. Thepdrtment will make a decision on certification

12
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applications for other federal licenses or permithin 30 days of receipt of the federal agency's
proposed action on the license or permit applicatio

(c) An applicant for a federal license or perrejuiring certification under 33 U.S.C.
1341 (Clean Water Act, se#01) must serve upon the department a copy offihkcation for
the federal license or permit, and all accompanyifgrmation, contemporaneous with the
submission of the application to the federal liceg®r permitting agency. The requirements of
18 AAC 15.120(b) regarding reissuances or modificest to an NPDES permit apply to
reissuances, renewals, or amendments to any @tierdl license or permit requiring
certification under 33 U.S.C. 1341. (Eff. 11/25/Reégister 64; am 11/10/94, Register 132; am
1/17/2002, Register 161; am 7/11/2002, Registejy 163

Authority: AS 44.46.025 AS 46.03.020 AS 46.03.110

13
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Article 5. Informal and Fee Review Procedures.
Section

185. Informal review
190. Fee review

18 AAC 15.185. Informal review. (a) A person authorized by a provision of titie to
request an informal review under this section, person authorized to request an adjudicatory
hearing under 18 AAC 15.195 - 18 AAC 15.340, mayuesst an informal agency review by the
director of the department division that issueddbetested decision. As provided in 18 AAC
15.200(e), a request for informal review stays pealings on a request for an adjudicatory
hearing. A request for informal review must be madthin 15 days after receiving the
department’s decision reviewable under this sectibime request may be made by mail,
electronic mail, or facsimile, and must include

(1) the requestor's name, mailing address, aeghehe number;
(2) an identification of the department’s decisiorbe reviewed; and
(3) aclear and concise statement of the reagahdéaequest, including

(A) a statement of the nature and scope of theastqr's interests, and an
explanation of how and to what extent those intesr@suld be directly and adversely
affected by the decision;

(B) the contested terms and conditions of the deyant’s decision, and
proposed alternatives; and

(C) copies of any documents or data that wouldsagee director in
concluding the informal review.

(b) The director of the department division tisstied the contested decision may
designate a person to conduct the informal revagier than the person who issued the
contested decision. Within seven days after readiptrequest for informal review, the director
or designee will decide if the request merits infal review. If the director or designee decides
that the request does not merit informal review,dhiector or designee shall inform the
requestor in writing of this decision and inclutle teasons for the decision. In the denial, the
director or designee shall include the statematitttie requestor may seek a formal adjudicatory
hearing under 18 AAC 15.200 or AS 44.62, if eitbethose options is available to the requestor.

(c) If informal review is granted, the directora@signee may request additional
information from the requestor. The director osigaee shall issue a final decision within 15
days after receipt of the request for informal e@vor receipt of additional information

14
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requested, whichever is later. The director orgihee shall also advise the requestor and all
other parties of the right to seek an adjudicat@gring under 18 AAC 15.2Q% AS 44.62, if
either of those options is available to the request other parties.

(d) A person authorized to seek an adjudicatoayihg under 18 AAC 15.195 — 18 AAC
15.340 or AS 44.62 may submit a hearing reques$tinvBO days after a decision is made under
(b) or (c) of this section and that decision issedron the requestor. (Eff. 7/11/2002, Register
163)

Authority:  AS 46.03.020 AS 46.03.320 AS 46.04.030
AS 46.03.090 AS 46.03.330 AS 46.14.120
AS 46.03.100 AS 46.03.720 AS 46.14.150
AS 46.03.110 AS 46.03.730

18 AAC 15.190. Fee review(a) An applicant for a permit or approval who is
authorized by a provision of this title to seelegiew of a fee decision of the department under
this section may, within 30 days of receipt of tbe invoice, make a written request that the
director of the department division issuing theoilce review the matter. The applicant need not
pay the disputed fee until the director issuesal filecision under (b) of this section, and the
department will not charge interest while the dimeconsiders the request for fee review.

(b) A request for fee review must be accompanied tyitten discussion that sets out the
reasons why the fee or computation is disputedhamdit should be adjusted. The director of
the department division issuing the invoice stssle a written decision on the disputed invoice
within 30 days after receiving the request forf@dew. A decision made under this subsection
is the final agency decision. A person aggriewethiat decision may appeal it to the superior
court in accordance with the Alaska Rules of ApgtellProcedure. (Eff.7/11/2002, Register163)

Authority:  AS 44.46.020 AS 46.03.020 AS 46.14.140
AS 44.46.025 AS 46.03.070
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Article 6. Administrative Appeal Procedures.

Section

195.
200.
205.
210.
220.
225.
230.
235.
237.
240.
245.
247.
250.
255.
260.
270.
280.
290.
300.
310.
320.
340.

Applicability

Request for an adjudicatory hearing
Alternative dispute resolution

Stay of decision

Action on hearing requests

Additional parties and issues

Consolidation and severance

Hearing officer

Agency decision record

Prehearing document exchange; witness lists
Obligation to submit evidence and raise issue
Subpoenas

Prehearing conference

Summary determination

(Repealed)

Hearings

Certification of adjudication record

Proposed findings

Final decision

Adjustment of deadlines

Contempt

Service under 18 AAC 15.185 — 18 AAC 15.340

18 AAC 15.195. Applicability. As provided in AS 44.62.330(a)(44) and AS
46.35.90(e), the adjudicatory hearing proceduregkignchapter are in lieu of and supersede the
adjudicatory hearing procedures contained in A821330 — 44.62.630 (Administrative
Procedure Act). (Eff. 7/11/2002, Register 163)

Authority:  AS 46.03.020 AS 46.03.320 AS 46.04.030
AS 46.03.090 AS 46.03.330 AS 46.14.120
AS 46.03.100 AS 46.03.720 AS 46.14.150
AS 46.03.110 AS 46.03.730 AS 46.35.090(e)

18 AAC 15.200. Request for an adjudicatory hearing(a) Within 30 days after the
department issues a permit decision reviewablernt8I&AC 15.195 — 18 AAC 15.340 or
within 30 days after the department issues a fiealsion under 18 AAC 15.185, whichever is
later, a person authorized to request an adjudicaearing under this chapter may serve a
request upon the commissioner. The request mustWwating and must contain

(1) the requestor’'s name, mailing address, amgleine number;
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(2) the names and addresses of all persons ativafeeted by the decision
whom the requestor represents;

(3) a memorandum that supports the request; tmearadum must include

(A) aclear and concise factual statement of titene and scope of the
interests of the requestor, and an explanatioroof énd to what extent those interests
would be directly and adversely affected by thasien; that explanation must include a
discussion of the factors in 18 AAC 15.220(b)(1)(A)

(B) a clear and concise statement of

(i) each disputed issue of material fact and qoesf law
proposed for consideration at the hearing;

(i) the relevance to the permit decision of eaddtter identified
under (i) of this subparagraph; and

(i) the hearing time estimated to be necessarytfe
adjudication;

(C) adiscussion of why the request for hearirgughbe granted; and

(D) if applicable, specific reference to the cateel terms or conditions of
the department’s decision, as well as suggesterhalive terms and conditions that in
the requestor’s judgment are required to implenagpticable requirements of law.

(b) Unless a permit is being renewed, if the aggpion was made solely for a permit
amendment, a request for an adjudicatory hearingnotraise issues relating to

(1) the validity of the permit for which an amengim is sought; or
(2) unrelated permit conditions for which an anmeerdt was not sought.

(c) A copy of the request for an adjudicatory hepmust be served on the department
office that issued the decision being challenged,@ the permit applicant. A copy of the
request also must be provided to the departmeiteafi an electronic format, unless the
department waives this requirement because thestouacks a readily accessible means or the
capability to provide items in an electronic format

(d) The department will issue by mail a noticehed request for hearing to the requestor,
to the permit applicant, and to each person whonegented on the application or proposed
permit decision, and will post that notice on tHaska Online Public Notice System established
under AS 44.62.175. In the notice of request &arng, the department will inform persons that
the hearing request is available for review by aotihg the department or by reviewing the
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department’s web site. In the notice, the departma| also include the statement that a person
who wishes to file a response to the request faring must do so by serving a response on the
commissioner within 20 days after issuance of thieca.

(e) Arequest under 18 AAC 15.185 for informal mgyereview stays the deadlines set
out in 18 AAC 15.200 — 18 AAC 15.340 while the requis pending and during any informal
review. (Eff. 11/25/77, Register 64; am 7/11/20R2gister 163)

Authority:  AS 46.03.020 AS 46.03.320 AS 46.04.030
AS 46.03.090 AS 46.03.330 AS 46.14.120
AS 46.03.100 AS 46.03.720 AS 46.14.150
AS 46.03.110 AS 46.03.730 AS 46.35.090(e)

18 AAC 15.205 . Alternative dispute resolution(a) Notwithstanding 18 AAC 15.195 —
18 AAC 15.340, the department and the parties mgg@ge in alternative dispute resolution,
using procedures to which the department and theepagree, in order to prevent or to
minimize the escalation of a dispute or to resalvBspute that has occurred. However, a
request for adjudicatory hearing must be fileddoardance with 18 AAC 15.200 at the same
time as or before a request for alternative dispedgelution.

(b) For purposes of this section, alternative alispesolution

(1) includes non-binding arbitration, modified adication proceedings, non-
record abbreviated hearings, or any collaboratieéhod designed to encourage the parties to
work together to develop a mutually agreeable smuincluding negotiation, mediation, use of
a neutral fact-finder, and settlement conferenaed;

(2) does not include binding arbitration.
(c) Nothing in this section impairs the abilityaparty to an adjudicatory hearing under

18 AAC 15.195 — 18 AAC 15.340 or the hearing offitem pursuing settlement discussions.
(Eff. 7/11/2002, Register 163)

Authority:  AS 46.03.020 AS 46.03.110 AS 46.03.720
AS 46.03.090 AS 46.03.320 AS 46.03.730
AS 46.03.100 AS 46.03.330

18 AAC 15.210. Stay of decision(@) The department's decision is effective when
issued. The department’s decision is not automidtistayed during the pendency of
proceedings under this chapter. A requestor mayeogporaneous with the service of the
request for a hearing under 18 AAC 15.200, seramupe commissioner a request for stay of
the department's decision, or a portion of it, peg@ompletion of proceedings under this
chapter. The request must be supported by a wntiemorandum setting out each reason why
the decision should be stayed. A person requeatstgy must serve a copy of the request and
supporting memorandum on the department officeitisaied the decision being challenged and
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on the permit applicant. A copy of the requeststary also must be provided to the department
office in an electronic format, unless the departhveaives this requirement because the
requestor lacks a readily accessible means orapahdlity to provide items in an electronic
format. The department will issue by mail a notit¢he request for stay to the requestor, to the
permit applicant, and to each person who commemtetie application or proposed permit
decision, and will post that notice on the Alaskdie Public Notice System established under
AS 44.62.175. In the notice of request for sthg,department will inform persons that the
request for stay is available for review by coritagthe department or by reviewing the
department’s web site. In the notice, the departrakso will include the statement that a person
who wishes to file a response to the request &y stust do so by serving a response on the
commissioner within 20 days after issuance of thteca. In reviewing a request for stay, the
commissioner or a designee assigned under 18 AAZ3%Ea)(1)(A) will consider

(1) the relative harm to the person requestingsthg, the permit applicant, and
public health, safety, and the environment, ifegy stere granted or denied;

(2) the resources that would be committed dutegptendency of the
proceedings under this chapter, if a stay weretgdaor denied; and

(3) the likelihood that the person requestingstas will prevail in the
proceedings on the merits.

(b) No stay will be granted on a denial of a peém@piplication or request for certification
for either a new operation, or an operation thgebeafter the effective date of the statute or
regulation requiring a permit.

(c) Within 20 days after the department issuenittece of request for stay under (a) of
this section, the department staff, a requesterpdrmit applicant, and a potential intervenor
may serve a responsive memorandum upon the conoméssand all others appearing in the
proceeding.

(d) The commissioner or a designee assigned W&laAC 15.235(a)(1)(A) will issue a
decision on the request for stay within 15 daysrafie expiration of the deadline for a
responsive memorandum under (c) of this secti&ft. {1/25/77, Register 64; am 7/11/2002,
Register 163)

Authority:  AS 46.03.020 AS 46.03.320 AS 46.03.730
AS 46.03.090 AS 46.03.330 AS 46.14.120
AS 46.03.100 AS 46.04.030 AS 46.14.150
AS 46.03.110 AS 46.03.720 AS 46.35.090(e)

18 AAC 15.220. Action on hearing requeststa) The department staff, the permit
applicant, and potential intervenors may servespanse to a request for an adjudicatory hearing
within 20 days after issuance, under 18 AAC 15.a@)aff a notice of the request for hearing. A
response may include or address any matter thabssst the commissioner or a designee
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assigned under 18 AAC 15.235(a)(1)(A) in decidirgether the hearing request should be
granted or denied. The requestor may reply wisewen days after service of any response to the
request for an adjudicatory hearing.

(b) Within 30 days after the time has expireddaequestor to reply to responses to the
request, the commissioner or a designee assigrosd 8 AAC 15.235(a)(1)(A) will issue a
decision on a request for an adjudicatory heariflge commissioner or designee will

(1) grant a request for a hearing if the commissier designee finds that

(A) the request discloses that the requestor wbeldirectly and
adversely affected by the department’s decisioassto justify an adjudicatory hearing; in
determining whether a requestor is directly anceeshly affected by the department’s
decision, the commissioner or designee will corrdilde nature of the interest asserted by
the requestor, whether that interest is one tleafplicable statutes and regulations were
intended to protect, and the extent to which thgadenent’s decision directly and
substantively impairs that interest;

(B) the requestor has raised a genuine issuesptithd fact material to
the decision; and

(C) the request for hearing satisfies the requarisiof 18 AAC 15.200;

(2) remand the permit decision to department,stath instructions as
appropriate, if the commissioner or designee fihds the staff or the applicant has failed to
comply with a statutory or regulatory requirementhat the permit could be amended to
accommodate concerns raised in the request with@ihg a substantive issue that might give
rise to a separate hearing request from anotheopgr

(3) deny a request for an adjudicatory hearinggradt a hearing on the existing
agency record and on written briefs, if the commoissr finds that the request does not raise a
genuine issue of disputed fact material to thesilecibut does raise a disputed and significant
issue of law or policy; or

(4) deny the request for an adjudicatory hearmdjiasue a final agency decision
if, after reviewing the request, response, andyrépe commissioner or designee finds that

(A) that a hearing should not be granted undeof{1his subsection;
(B) aremand should not be granted under (2)isfdhibsection; and

(C) a hearing on the existing record and on writigefs should not be
granted under (3) of this subsection.

(c) If the commissioner or designee grants andiciory hearing request or a hearing
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on the existing record and on written briefs, tepartment will publish notice of the action in a
newspaper of general circulation for the affectethaand will send a copy of the public notice to
each person who submitted timely written commentthe contested application, who testified
at a public hearing before the department’s decisiothe application, or who submitted a
request for hearing.

(d) If the commissioner or designee grants a hgaon the existing record and on written
briefs, the commissioner or designee will establster the time for intervention has expired
under 18 AAC 15.225, a briefing schedule for sulsiis of an opening brief by each requestor,
a responsive brief by each respondent, and a bej/by each requestor. The commissioner or
designee may allow the parties to supplement tea@grecord with additional information
submitted with the briefs. (Eff. 11/25/77, Regi€id; am 7/11/2002, Register 163)

Authority: AS 46.03.020 AS 46.03.320 AS 46.14.120
AS 46.03.090 AS 46.03.330 AS 46.14.150
AS 46.03.100 AS 46.03.720 AS 46.35.090(e)
AS 46.03.110 AS 46.03.730

18 AAC 15.225. Additional parties and issues(a) A person who wants to intervene
in proceedings granted by the commissioner or desiginder 18 AAC 15.220(b)(1) or (b)(3)
may serve upon the commissioner a request to enerthat contains the information and meets
the requirements specified in 18 AAC 15.200, withindays after publication of notice or
mailing of notice under 18 AAC 15.220(c), whichewecurs last. A person requesting to
intervene must serve a copy of the request tovater on each party. An existing party may
submit an objection to a request to intervene witth days after service after the request.

(b) Each requestor, the permit applicant, andiggartment office that issued the
challenged decision are automatically parties éopifoceeding and need not file requests for
intervention.

(c) The commissioner or designee will grant orydire request to intervene within 10
days after the expiration of the deadline to objddte commissioner or designee will grant the
intervention request if the commissioner or desggingds that the potential intervenor meets the
standing requirements of 18 AAC 15.220(b)(1)(A) #mel potential intervenor’s interests are not
adequately represented in the adjudication.

(d) If more than one hearing request concernidgpartment decision, including
requests to intervene, is granted, all grantedastguvill be automatically joined in a single
proceeding. (Eff. 7/11/2002, Register 163)

Authority: AS 46.03.020 AS 46.03.330 AS 46.14.120
AS 46.03.090 AS 46.03.720 AS 46.14.150
AS 46.03.100 AS 46.04.030 AS 46.35.090(e)
AS 46.03.110
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18 AAC 15.230. Consolidation and severanc€a) The commissioner may
consolidate, in whole or in part, two or more pextiags to be held under this chapter, if the
commissioner determines that a joint hearing oncarall of the matters at issue would expedite
or simplify consideration of the issues and thatsadidation would not prejudice a party.
Consolidation does not affect the right of a p#otyaise issues that might have been raised had

consolidation not occurred.

(b) If the commissioner determines that consaiitais not conducive to an expeditious,
full, and fair hearing, a party or issue may beesett and heard in a separate proceeding. (Eff.
11/25/77, Register 64; am 7/11/2002, Register 163)

Authority: AS 46.03.020 AS 46.03.320 AS 46.04.030
AS 46.03.090 AS 46.03.330 AS 46.14.120
AS 46.03.100 AS 46.03.720 AS 46.14.150
AS 46.03.110 AS 46.03.730 AS 46.35.090(e)

18 AAC 15.235. Hearing officer (a) The commissioner may
(1) designate a department employee to

(A) make a final decision under 18 AAC 15.200 -AIKC 15.225 or to
prepare a recommended decision for the commissso@nsideration; or

(B) act as a hearing officer for a hearing unties thapter, and to
(i) make a final decision in the hearing; or

(i) prepare a recommended decision for the comioner's
consideration; or

(2) appoint an individual from outside the depamtto act as a hearing officer
for a hearing under this chapter, and to prepaee@mmended decision for the commissioner’s

consideration.
(b) Anindividual designated or appointed undérofethis section

(1) may not have been substantively involved endhcision at issue in the

hearing;
(2) must be impartial with respect to the subgddhe hearing;

(3) if a public officer within the meaning of A®.352 (Executive Branch Ethics
Act), may not serve in violation of that chaptergda

(4) if an attorney, must comply with applicabléesiof professional conduct.
(c) If the commissioner designates another indiaido act as hearing officer under
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(2)(1)(B) or (a)(2) of this section, the commissowill give notice at the time of the designation
to the parties. (Eff. 7/11/2002, Register 163)

Authority: AS 46.03.020 AS 46.03.330 AS 46.04.120
AS 46.03.090 AS 46.03.720 AS 46.14.150
AS 46.03.100 AS 46.04.030 AS 46.35.090(e)
AS 46.03.110

18 AAC 15.237. Agency decision record(a) If an adjudicatory hearing request is
granted, or a hearing on the existing record antlemrbriefs is granted, the department staff
shall prepare the agency decision record. Ind¢leaey decision record, the department staff
shall include the permit application and supportiogumentation, written and electronic
correspondence concerning the proposed actionti@aliinformation submitted by the
applicant to the department, public comments afanmation submitted to the department on
the proposed decision, tapes or transcripts ofpaiyic hearing, the department’s decisional
documents, and other materials that the departomgrsidered or relied upon in making the
department’s decision. Documents exempt from A2%lQ10 — 40.25.123 will not be included
in the agency decision record. The departmenit stall number the pages of the agency
decision record consecutively throughout the volsim&he department staff are not required to
prepare an index of the agency decision record.

(b) Within 30 days after the expiration, underABC 15.225, of the time for
intervention, if a request for intervention is fited, or within 30 days after service of the
commissioner’s decision on requests for interventwhichever is later, the manager for the
department program involved in the contested datishall certify the agency decision record as
complete. The program manager shall at the sanmeedlso serve notice on all parties that the
agency decision record is available for inspectind copying at the requesting party’s expense.
For good cause shown, the hearing officer may elxtiea time for preparation and certification
of the agency decision record.

(c) The requestor shall pay the cost of gathesimd) certifying the agency decision
record, including the reasonable cost of transompof the tapes of any public hearing or other
permit conference. If more than one requestoparges, each requestor shall bear, on a pro-rata
basis, the cost of gathering and certifying thenageermit record, unless the hearing officer
grants another percentage allocation among theestors. The department may require advance
payment of the costs of gathering and certifyirgrigcord as reasonably estimated by the
department. If the department requires advancmeay the cost of gathering and certifying the
agency decision record must be paid before angdugiroceedings under this chapter. The
department will waive all or part of the cost offgaing and certifying the record if the requestor
demonstrates, to the department’s satisfactiomatyility to pay those costs.

(d) The department will impose copying charges @arty requesting copies of a portion

of or the entire agency decision record, unlessithmber of copies requested is de minimis.
(Eff. 7/11/2002, Register 163)
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Authority:  AS 46.03.020 AS 46.03.320 AS 46.04.030
AS 46.03.090 AS 46.03.330 AS 46.14.120
AS 46.03.100 AS 46.03.720 AS 46.14.150
AS 46.03.110 AS 46.03.730

18 AAC 15.240. Prehearing document exchange; witsg lists (a) Within 20 days
after the certification of the agency decision rd¢c@ach requestor shall serve on the hearing
officer and all parties

(1) a complete and concise summary of the fa@ndllegal assertions of error
that the requestor will present at the hearing;

(2) the name, address, telephone number, angbatton of each witness whom
the requestor intends to call at the hearing, thpgse of each witness’s testimony, and, if a
witness is to testify as an expert, the informadod documents required by courts in this state
for the disclosure of expert testimony; and

(3) copies of any real or documentary evidencetti@tequestor intends to
introduce at the hearing, and the purpose of ttnedaction of that evidence.

(b) Within 20 days after the service of the mattgecified in (a) of this section, each
respondent shall serve upon each party

(1) the name, address, telephone number, and atoof each withess whom
the respondent intends to call at the hearingptinpose of each witness’ testimony, and, if a
witness is to testify as an expert, the informadod documents required by courts in this state
for the disclosure of expert testimony; and

(2) copies of any real or documentary evidencetti@requestor intends to
introduce at the hearing, and the purpose of ttiednction of that evidence.

(c) If a party is both a requestor and a respondieat party shall serve the items
required under (a) of this section as to thosees$or which the party is a requestor, and shall
serve the items required under (b) of this sec®to those issues for which the party is a
respondent.

(d) The hearing officer may not permit depositiangerrogatories, requests for
admission, and requests for production unlesslatgd to by the parties or unless the hearing
officer finds good cause for the discovery. Fommses of this subsection, the hearing officer
may find good cause upon a compelling showing bypttoponent of the discovery that the
proposed discovery is essential for a fair heanripe context of the specific adjudication, will
not cause undue delay, and will not unduly increlhsecost of the adjudication. The hearing
officer shall place appropriate limitations on ahscovery allowed under this subsection. (Eff.
11/25/77, Register 64; am 7/11/2002, Register 163)
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Authority: AS 46.03.020 AS 46.03.320 AS 46.04.030
AS 46.03.090 AS 46.03.330 AS 46.14.120
AS 46.03.100 AS 46.03.720 AS 46.14.150
AS 46.03.110 AS 46.03.730 AS 46.35.090(e)

18 AAC 15.245. Obligation to submit evidence andarse issuesA party may not
submit a factual contention or expert opinion thas not submitted timely to the department
before the department’s issuance of the contegedidn unless the party shows good cause for
the failure to submit the item. A party may naseaan issue of fact or question of law that was
not raised timely to the department before the depnt’s issuance of the contested decision
unless the party shows good cause for the faituraise each matter. For purposes of this
section, grounds upon a party may show good caiehedie the following:

(1) the party could not reasonably have ascerddine issues or made the
information available within the time required lbhyst chapter; or

(2) the party could not have reasonably anticgb#ite relevance or materiality of
the matter sought to be raised or the informatmrght to be introduced. (Eff. 7/11/2002,
Register 163)

Authority: AS 46.03.020 AS 46.03.320 AS 46.04.030
AS 46.03.090 AS 46.03.330 AS 46.14.120
AS 46.03.100 AS 46.03.720 AS 46.14.150
AS 46.03.110 AS 46.03.730 AS 46.35.090(e)

18 AAC 15.247. Subpoenas(a) In addition to other powers described is thapter,
and subject to 18 AAC 15.240(d), the hearing offioay issue subpoenas requiring the
appearance of witnesses and production of evidéneguested by a party. A subpoena issued
under this section is enforceable as set out iH850.010, AS 44.62.590, and Rule 45, Alaska
Rules of Civil Procedure.

(b) The party who requested the subpoena shallipagcordance with AS 44.62.430,
for witness fees, mileage, and expenses. (Eff1/2002, Register 163)

Authority: AS 46.03.020

18 AAC 15.250. Prehearing conference(a) The hearing officer may direct the
holding of a prehearing conference if a conferengght substantially aid resolution of the case.

At least 10 days before a prehearing conferendessithe parties agree to a shorter time period,
the hearing officer shall

(1) give notice of the conference to each partg a

(2) setthe time and place of the conference diid regard for the convenience
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of the parties.

(b) At the prehearing conference, the hearingeffmay address, and may issue an order
regarding

(1) the simplification, clarification, consolidati, or limitation of the issues;

(2) the striking of immaterial issues, and the sary disposition of issues over
which a genuine dispute does not exist;

(3) the admission of facts and the genuinenegeaiments, and stipulations
with respect to facts and documents;

(4) objections to the introduction into evidentéhe hearing of any written
testimony, documents, papers, exhibits, or othemsssions proposed by a party; however, the
failure to raise an evidentiary objection at thafecence does not preclude a party from raising
the objection at the hearing;

(5) matters of which official notice will be tak@maccordance with AS
44.62.480;

(6) establishment of a schedule, including defioit tentative times relating to
the progress of the hearing;

(7) subjectto 18 AAC 15.240, the taking andadtrction of depositions;

(8) the use of affidavits in place of oral testmgaunder the procedures set out in
AS 44.62.470;

(9) the acceptance, on good cause shown, of suppls to the witness and
evidence lists provided under 18 AAC 15.240, speadily including rebuttal evidence to matters
submitted under 18 AAC 15.240(b);

(10) the exclusion of unduly repetitive or irreden evidence;

(11) subject to AS 44.62.410(b), the telephonitip@ation of witnesses; and

(12) any other matter that will expedite the heguor aid disposition of the
matter.

(c) The hearing officer shall ensure that the pagimg conference is electronically or
stenographically tape recorded.

(d) The hearing officer shall prepare, and steva upon all parties, within 10 days after
holding the prehearing conference, a written prehgarder reciting the actions taken at the
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prehearing conference and setting out the schédutee hearing. In the order, the hearing
officer shall include a written statement of theaa of factual agreement and disagreement, of
the methods and procedures to be used to devedagvttience, and of the respective duties of
the parties in connection therewith. The ordertiads the subsequent course of the hearing
unless modified by the hearing officer for goodsmshown. (Eff. 11/25/77, Register 64; am
7/11/2002, Register 163)

Authority: AS 46.03.020 AS 46.03.330 AS 46.14.120
AS 46.03.090 AS 46.03.720 AS 46.14.150
AS 46.03.100 AS 46.04.030 AS 46.35.090(e)
AS 46.03.110

18 AAC 15.255. Summary determination.(a) If determined by the hearing officer to
be appropriate for focussing or narrowing the isdoe an adjudicatory hearing, a party may
move for a summary determination in that partyigfaupon any of the issues being adjudicated
on the basis that there is no genuine issue ofrrabtact for determination. This motion shall
be filed at least 45 days before the date sehihearing, except that upon good cause shown
the motion may be filed at any time before the €lotthe hearing.

(b) Any other party may, within 30 days after seevof the motion, file and serve a
response to it or a counter motion for summaryrdatetion. If a motion for summary
determination is made and supported, a party opgdke motion may not rest upon mere
allegations or denials but must show, by affidaviby other materials subject to consideration
by the hearing officer, that there is a genuinaessf material fact for determination at the
hearing.

(c) Affidavits must
(1) be made on personal knowledge;
(2) set out facts that would be admissible in ene; and

(3) show affirmatively that the affiant is competéo testify to the matters stated
in the affidavit.

(d) The hearing officer may set the matter folt argument and call for the submission
of proposed findings, conclusions, briefs, or meanda of law. The hearing officer shall rule on
the motion not more than 30 days after the dajgoreses to the motion are filed under (b) of this
section, or all argument and filings completed urnbes subsection, whichever is later.

(e) If all factual issues are decided by summaitganination, a hearing may not be held
and the hearing officer shall prepare a decisiaeud8 AAC 15.300. If summary determination
is denied or if partial summary determination iarded, the hearing officer shall issue a
memorandum opinion and order, and shall procedul tvé hearing on the remaining issues.
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(H If it appears from the affidavits of a partgpmsing a motion for summary
determination that the party cannot for reasortedtaresent, by affidavit or otherwise, facts
essential to justify the opposition, the hearinfigcef may deny the motion or order a continuance
to allow time for additional affidavits or otheffammation to be obtained. (Eff. 7/11/2002,
Register 163)

Authority:  AS 46.03.020 AS 46.03.320 AS 46.04.030
AS 46.03.090 AS 46.03.330 AS 46.14.120
AS 46.03.100 AS 46.03.720 AS 46.14.150
AS 46.03.110 AS 46.03.730 AS 46.35.090(e)

18 AAC 15.260. Deciding officer Repealed. (Eff. 11/25/77, Register 64; rekale
7/11/2002, Register 163)

18 AAC 15.270. Hearings.(a) Unless the hearing officer orders otherwtise,
sequence of argument, examination, and summatiah conform to the prehearing order. The
hearing officer may administer oaths and affirmadiand certify official acts. Each party may
call and examine witnesses, introduce exhibitssssexamine opposing withesses on matters
relevant to the issues, even if that matter wasaeéred in the direct examination, impeach a
witness regardless of which party first calledwhness to testify, and rebut adverse evidence.
The hearing officer may question a witness.

(b) In a multiparty proceeding, the hearing offiogy limit cross-examination to one
party on each side of an issue, if the hearingeffis satisfied that the cross-examination by one
party will adequately protect the other partiespakty whose cross-examination is limited may
engage in cross-examination as to matters not eduy previous cross-examination.

(c) Subjectto 18 AAC 15.245 and (e) and (f) a$ thection, the hearing officer may
admit any material evidence of the type on whicbkasonable person might rely in the conduct
of serious business affairs. The hearing officay mefuse to admit evidence that is unduly
repetitious.

(d) The burden of proof and of going forward wtiie evidence is on the requestor.

(e) A party may not introduce or advance any isgstimony, or real or documentary
evidence at the hearing that was not disclosedrll8IAAC 15.240 or 18 AAC 15.250(b)(9).
The hearing officer may waive this prohibitionhitfailure to previously disclose was due to

(1) surprise;

(2) newly discovered evidence that, by due dilaggrtould not have previously
been discovered and disclosed; or

(3) fraud, misrepresentation, or other misconadiet party.
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(N The prohibition in (e) of this section doed apply to evidence offered solely to rebut
or impeach matters first disclosed under 18 AAQ%6(b)(9).

(@) The hearing officer shall ensure that the penlings at the hearing are electronically

or stenographically reported.

(h) The hearing officer may require the submisgibhriefs and proposed findings of
fact and conclusions of law after the close oftibaring if the hearing officer finds that they
might aid in resolving the case. (Eff. 11/25/7@giter 64; am 7/11/2002, Register 163)

Authority:

AS 46.03.020
AS 46.03.090
AS 46.03.100
AS 46.03.110

AS 46.03.330
AS 46.03.720
AS 46.04.030

AS 46.14.120
AS 46.14.150
AS 46.35.090(e)

18 AAC 15.280. Certification of adjudication recod. (a) After the hearing, or after
the hearing transcript is prepared if the heariifiger orders a transcript, the hearing officer
shall certify the record of the hearing and prowvidéice of the certification to all parties.

(b) If the hearing officer orders a transcripg tlequestor shall bear the cost of
transcribing the hearing, except for good causevahdf more than one requestor are parties, the
hearing officer may apportion the costs among ¢dogiestors. If a requestor fails to pay for that
requestor’s portion of the transcript costs as @diéy the hearing officer, the hearing officer
may, upon motion by one of the parties or by motibthe hearing officer withhold final
decision in the adjudication and seek enforcemetiteotranscript assessment using the
procedures set out in 18 AAC 15.320. (Eff. 11/2Z5Reqister 64; am 7/11/2002, Register 163)

Authority:

AS 46.03.020
AS 46.03.090
AS 46.03.100
AS 46.03.110

AS 46.03.330
AS 46.03.720
AS 46.04.030

AS 46.14.120
AS 46.14.150
AS 46.35.090(e)

18 AAC 15.290. Proposed findingsWithin 10 days after notice of the certificatioh
the adjudication record under 18 AAC 15.280 aratdiered by the hearing officer, a party shall
serve upon the hearing officer, and all partiegppsed findings of fact and conclusions of law.
The hearing officer may use the proposed findiffgaa and conclusions of law as an aid to the
hearing officer, and need not issue a ruling teptor reject the proposed findings and
conclusions. (Eff. 11/25/77, Register 64; am 72002, Register 163)

Authority:

AS 46.03.020
AS 46.03.090
AS 46.03.100
AS 46.03.110

AS 46.03.320
AS 46.03.330
AS 46.03.720
AS 46.04.030
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18 AAC 15.300. Final decision (a) The hearing officer will send a copy of thexision
with the findings of fact and conclusions of lawthe parties as soon as practicable after notice
of certification of the record under 18 AAC 15.2&0after submittal of briefs ordered under
18 AAC 15.270(h), whichever occurs later.

(b) A decision under this section will be issued

(1) as afinal decision if the commissioner is llearing officer or if the
commissioner instructs a hearing officer designatader 18 AAC 15.235(a)(1)(B)(i) to prepare
and issue a final decision; or

(2) as arecommended decision; within 15 days afseiance of a recommended
decision a party may submit briefing to the comimissr as to whether the commissioner should
adopt the recommended decision; the commissiorieisgile a final agency decision as soon as
practicable after expiration of the time to subbmiefing concerning a recommended decision
under this paragraph.

(c) Unless the final decision involves a remanddpartment staff, a final decision
issued under (b) of this section is a final agetmgision for purposes of appeal as provided in
AS 44.62.560 — 44.62.570 and shall be issued wstiat@ment that it is a final agency decision
and that an aggrieved party, including the departptes 30 days to appeal to the superior court.
(Eff. 11/25/77, Register 64; am 7/11/2002, Regi$&3)

Authority: AS 46.03.020 AS 46.03.330 AS 46.14.120
AS 46.03.090 AS 46.03.720 AS 46.14.150
AS 46.03.100 AS 46.04.030 AS 46.35.090(e)
AS 46.03.110

18 AAC 15.305. ReconsiderationA party may request reconsideration of a final
decision issued under 18 AAC 15.300. A requestdoonsideration must be submitted within
10 days after the final decision is issued. Th&gydo order reconsideration expires 30 days
after issuance of the final decision. If no acti®taken on a request for reconsideration within
the time allowed for reconsideration, the requesbinsidered denied. (Eff. 7/11/2002, Register
163)

Authority: AS 46.03.020 AS 46.03.330 AS 46.14.120
AS 46.03.090 AS 46.03.720 AS 46.14.150
AS 46.03.100 AS 46.04.030 AS 46.35.090(e)
AS 46.03.110

18 AAC 15.310. Adjustment of deadlinesFor good cause shown, the commissioner or
hearing officer may shorten or extend a deadlingbdished in 18 AAC 15.240 - 18 AAC
15.300. (Eff. 11/25/77, Register 64; am 7/11/2@R&gister 163)
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Authority: AS 46.03.020 AS 46.03.330 AS 46.14.120
AS 46.03.090 AS 46.03.720 AS 46.14.150
AS 46.03.100 AS 46.04.030 AS 46.35.090(e)
AS 46.03.110

18 AAC 15.320. Contempt.The commissioner or hearing officer may use the
procedures set forth in AS 44.62.590 to obtainass@stance of the superior court if a person in
the proceeding disobeys or resists a lawful ongduses to respond to a subpoena, refuses to
take oath or affirmation as a witness, refusestexamined, or is guilty of misconduct at the
hearing or so near the hearing as to obstructriheepding. (Eff. 7/11/2002, Register 163)

Authority:  AS 46.03.020 AS 46.03.320 AS 46.04.030
AS 46.03.090 AS 46.03.330 AS 46.14.120
AS 46.03.100 AS 46.03.720 AS 46.14.150
AS 46.03.110 AS 46.03.730 AS 46.35.090(e)

18 AAC 15.340. Service under 18 AAC 15.185 — 18 £A15.340. (a) Any matter
required to be served under 18 AAC 15.185 - 18 AISC340 shall be submitted by personal
delivery, or by first-class, priority, or expressitéd States mail to each party and the
commissioner or designee along with proof of sevi¢he hearing officer may waive the
requirement for submission by personal delivergnail as described in this subsection, to allow
facsimile service or service in an electronic form@on motion of a party. Proof of service must
be made by an affidavit of service stating the @essvho have been served, and the day and
manner of service.

(b) If a pleading or paper filed discloses that@uestor or respondent is represented by
counsel, service upon the requestor or respondest be made upon the requestor’s or
respondent’s attorney.

(c) If mail is used for service, service occursmpnailing for the purpose of the serving
person’s obligation. If a party has the rightorequired to do some act or take some
proceedings within a period prescribed in 18 AAC195 — 18 AAC 15.340 after the service of a
notice or other paper upon the party, and if théypa served by mail, three days are added to the
prescribed period. (Eff. 7/11/2002, Register 163)

Authority:  AS 46.03.020 AS 46.03.320 AS 46.04.030
AS 46.03.090 AS 46.03.330 AS 46.14.120
AS 46.03.100 AS 46.03.720 AS 46.14.150
AS 46.03.110 AS 46.03.730 AS 46.35.090(e)
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Article 6. General Provisions.
Section

900. Time computations
910. Service
920. Definitions

18 AAC 15.900. Time computations.Time computations under this chapter will be
made in accordance with AS 01.10.080. (Eff. 1I7/25Reqister 64)

Authority:  AS 46.03.020(10) AS 46.03.110 AS 46.03.330
AS 46.03.090 AS 46.03.160 AS 46.03.720
AS 46.03.100

18 AAC 15.910. Service (a) Any matter required to be served under A&A5.020 —
18 AAC 15.080, or before a request for an adjudigahbearing under 18 AAC 15.200 may be
served by first-class mail, facsimile, an electediormat, or personal delivery.

(b) Repealed 7/11/2002.

(c) When a pleading or paper filed in a case dgd that a requestor or respondent is
represented by counsel, service upon the requastespondent must be made upon his
attorney.

(d) When mail is used for service, service oceyrsn the date of mailing as indicated by
the postmark for the purpose of the serving paotylgyation, and upon receipt for the purpose of
commencing time limits upon the receiving partiff.(11/25/77, Register 64; am 7/11/2002,
Register 163)

Authority:  AS 46.03.020 AS 46.03.110 AS 46.03.720
AS 46.03.090 AS 46.03.330 AS 46.04.030
AS 46.03.100

18 AAC 15.920. Definitions As used in this chapter, unless the contextrotise
requires

(1) “appropriate division director” means the dig of the department division
responsible for the permit, approval, or certificatat issue;

(2) “commissioner” means the commissioner of emvinental conservation;

(3) “decision” means a department decision to isdaay, condition, suspend,
revoke, or amend a permit, or to take another acggiewable under 18 AAC 15.195 - 18 AAC
15.340;
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(4) “department” means the Department of EnvirontaleConservation;
(5) “EPA” means the United States Environmentalt&stion Agency;
(6) “hearing officer” means

(A) the commissioner, if the commissioner doesdestignate or appoint
a hearing officer under 18 AAC 15.235(a)(1)(B) a)(R); or

(B) an individual designated or appointed undeARE 15.235(a)(1)(B)
or (a)(2);

(7) “modification of an NPDES permit” includes aation that, as a practical
matter, alters the permitee’s obligation underNIRDES permit, whether through a consent
decree, stipulated agreement, enforcement complisecitedule letter, or any other means:

(8) “NPDES” means the National Pollutant DiscleaEjimination System under
33 U.S.C. 1328, 1342, and 1345;

(9) “party” means the permit applicant, each pensbose request for an
adjudicatory hearing or intervention has been g@rand the department staff;

(10) “permit” means an approval, permit, certifioa, variance, exemption,
delegation, or other authorization of the departnsebject to review under 18 AAC 15.195 -
18 AAC 15.340;

(11) “permit applicant” means a person who

(A) submitted an application for a permit subjecteview under 18 AAC
15.195 - 18 AAC 15.340;

(B) has been issued a permit subject to revieveuh AAC 15.195 -
18 AAC 15.340; or

(C) is the subject of a departmental action thatubject to review under
18 AAC 15.195 - 18 AAC 15.340;

(12) “regional administrator” means the administraof Region X of EPA,;
(13) “requestor” means a person requesting ardawjtory hearing under
18 AAC 15.195 — 18 AAC 15.340, a person requesdistpy under 18 AAC 15.210, or a person

who intervenes in order to challenge all or parthef department’s decision; “requestor” does not
include a person whose request for an adjudic&teaying or intervention is denied;
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(14) “respondent” means a person defending therttapat’'s decision. (Eff.
11/25/77, Register 64; am 7/11/2002, Register 163)

Authority:  AS 46.03.020 AS 46.03.110 AS 46.04.030
AS 46.03.090 AS 46.03.330 AS 46.14.120
AS 46.03.100 AS 46.03.720 AS 46.14.150
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